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Christian Mester of Silver Spring, Md., beat
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Minneapolis attorney Peter Schmit agrees
that North Dakota is a tough venue for a
plaintiff. “I've been practicing in plaintiffs’
medical malpractice for 23 years now in

stant tug of war” against each
other. The children were
“pawns.” The grandmother
lost custody because the Dis-
trict Court believed the
mother would be better for
the children.

The unpublished Minnesota
Court of Appeals decision on
Feb. 13 of Trimbo . Trimbo
(In ve Custody of YR, J.R. &
LS.B-T) affirmed the Sibley
County District Court's modifi-
cation of custody in favor of the
children’s mother, Kathleen
Anne Trimbo.

“I really hope that the end is
near after this,” said the
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Verdict Child was born with severe brain damage and will need lifelong care
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Minnesota and North Dakota, and T went
to law school in North Dakota. Plaintiff

verdicts in medical malpractice are very

rare in North Dakota I had one back in
2007.in Fargo, and two others in Fargo.

One was tried to the court versus a jury,
and the other involved a burn to an in-
fant. So they are extremely 'rare in
North Dakota.”

‘As close to death as a baby can be’

Benson was 19 when she gave birth,
and very trusting of all medical
providers, Bissonette said.

Her primary care physician referred
her to two nurse midwives, Gloria Berg
and Patricia Richter in Minot, who pro-
vided all prenatal care and were antici-
pated to deliver the baby.

- But at 41 weeks and one day, Benson
started developing signs of preeclamp-
sia. She was admitted, and Berg began
inducing labor.

After one day, Richter took over and
saw the induction and 15 hours’ active
labor through until A B. was ultimately
delivered via a non-emergency C-sec-
tion, 62 hours after Benson's admission.
About a dozen hours before the birth,
Benson developed a fever, a clear indi-
cator of infection, but Richter pre-
scribed the wrong antibiotic.

A B’s Apgar score was zero, “as close
to death as a baby can be,” Bissonette
said. An attending neonatologist diag-
nosed perinatal asphyxia, or oxygen
deprivation. In addition, the placenta
showed signs of infection.

Benson had asked for a C-section at
least twice but was ignored, he added.
Moreover, once she started spiking a
fever, she should have been prescribed
a broad-spectrum antibiotic, he argued.

All along the induction was not.fol-
lewing what's known as the “Friedman
Curve,” Mester added — Benson was
not dilating at the rate it suggests. Ig-
noring it clearly fell below the standard
of care, he said. Likewise, the baby’s
tracings clearly indicated distress, but

they were disregarded.

The principal result of A.B.’s birth in-
jury was severe, permanent brain dam-
age, with low cognitive functioning and
impulsive behavior, including kicking,
hitting, biting and screaming.

“He’s literally out of control all the
time,” Bissonette said. Two of their ex-
perts — both treaters — concluded he
will neverbe able to live independently.
Another recommended three people
providing eight-hour shifts of care every
24 hours for the rest of his life.

From talking to a focus group before
trial, Bissonette and Mester learned that
Jjurors would be curious about why it
took so long to bring a claim.’

Mester said Benson did not realize
the extent of A.B.’s injuries initially
because he was generally meeting
the physical development mile-
stones. . While pediatricians all along
had told her they suspected he’d

have serious issues, and she was

aware of his behavioral issues early
on, she kept on hoping he would im-
prove as he grew.

It wasn’t until 2005, after he had
started seizing and was hospitalized,
that an MRI conclusively showed a
frontal-lobe injury likely dating back to

his birth that she finally understood just -

how bleak his condition was and started
considering the possibility that their
caregivers at his birth were responsible.

“That MRI was really important in
this case,” Mester said. “It showed the

injuries and that they were due to an
injury that occurred at or around the
time of birth. The defense just couldn’t

getawayfmmthoseﬁlms,asmuchas

they tried.”

Bissonette became mvolved in 2007
and spent almost two years investigat-
ing the case before filing it in summer
2009. Then it took two more years to
complete discovery, including 30-plus
expert depositions and extensive pre-
trial motions.

The trial spanned 23 days. Both sides
presented testimony from about 16 ex-
perts each. At no point before or during
trial had the defense made any settle-
ment offers.

Mester said A.B. came to the trial
briefly for jurors to observe how he in-
teracts. “He wasn’t in there for more
than a minute. He said ‘hi’ to the jury,
and then he immediately started doing
other things. It was exactly what a doc-
tor had just told the jury.”

After 10 and half hours of delibera-
tion, the jury found Richter 70 percent
at fault. Its $4 million award included
zero for noneconomic damages, and the
plaintiffs did not emphasize that ele-
ment. The case settled for $2.8 million
(70 percent of $4 million) after the plain-
tiff waived costs and the carrier paid
$800,000 overnshnulsandagreednot
to

Angela Lord of Fargo defended the
case. She did not return a call seeking
comment.
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Lessons learmed

Bissonette said don’t be afraid of
trying the right case, even in a very
conservative venue.

“I've been handling cases in North
Dakota for well over 25 years.
Frankly, I really like people from
North Dakota. People talk about ‘Min-
nesota nice,’ but it doesn’t even come
close to ‘North Dakota nice.’ So as a
trial lawyer, you have to remember
they are not punitive or mean — their
first ‘reaction might be to forgive
someone — ‘it was a mistake; let’s
give them another chance.” And they
don’t like confrontation; you can’t
start yelling at an expert on cross-ex-
amination, even if you know they're
lying through their teeth.”

Along these lines, he said it’s cer-
tainly appropriate to ask for noneco-
nomic damages, but be careful not to
spark notions of “jackpot justice.”
Emphasize what the injured plaintiff
needs to survive, rather than what
the parents have endured. “We just
wanted it to be all about A.B.~
Mester said.

In addition to a focus group of
North Dakota residents, they used a
Jjury consultant. Both were helpful; es-
pecially for framing the issues and
keeping it simple. Throughout the
trial, they continually returmed to the
themes that this delivery lasted too
long and that a vaginal delivery was
given higher priority than a safe deliv-
ery, Bissonette said.

Finally, birth-injury cases are tough

- because the medicine is complicated,

Mester said. If jurors are at all con-
fused or feel like it's even close to a
50-50 call, they: tend to-give the health
care provider the benefit of the doubt.

“This jury paid attention every sin-
gle day. From talking with them after-
ward, they understood every nuance.
And they did the right thing — they
did justice for A.B.” %,




