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The MSP Acts
hidden remedy .
Dealing with Medicare reimbursement may be difficull,  _;

but the Medicare Secondary Payer Act provides a
little-understood private cause of action that may

strengthen your client’s case.

R1ICHARD NEUWORTH AND KEVIN I. GOLDBERG

ne of the greatest obstacles to
settling our clients’ personal
injury and medical malprac-

tice cases efficiently is resolving out-
standing Medicare liens. Attorneys of-
ten complain about the Centers for
Medicare and Medicaid Services’ slow
response.

Further complicating matters, the
Medicare Prescription Drug, Improve-
ment, and Modernization Act of 2003
(MMA) and the Medicare, Medicaid,
and SCHIP Extension Actof 20072 con-
tainimportantchanges that may suggest
thatattorneys must set aside portions of
their clients’ settlements to reimburse
Medicare for future accidentrelated
payments, as workers’ compensation
claimants must do.*

Although resolving Medicare liens is
tricky, hidden in the statutory morass is
a diamond in the rough: an enforce-
ment provision that gives Medicare ben-
eficiaries a private cause of action al-
lowing them to sue for double the
amountMedicare is entitled to. Lawyers
often overlook this private cause of ac-
tion, but we can,_ use it to bolster our
clients’ cases and encourage more effi-
cient and more timely settlements.

The private cause of action is part of
the Medicare Secondary Payer (MSP)
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Act. It provides: “There is established a
private cause of action for damages
(which shall bein an amount double the
amountotherwise provided) in the case
of a primary plan which fails to provide
forprimary payment (or appropriate re-
imbursement) inaccordance with para-
graphs (1) and (2) (A).™

Congress added the private cause of
action to the MSP statute in 1986.° Al-
though there is no specific legislative
history explaining the purpose of the
private right of action, courts have con-
cluded that its purpose is to help the
governmentrecover itsfair share of pay-
ments made as a result of tortious con-
duct toward Medicare beneficiaries,
The private cause of action helps the
government recover conditional pay-
ments from insurers or other primary
payers, encourages private parties to en-
force Medicare’s rights, and saves mon-
ey for the Medicare system.?

The premises underlying the MSP pri-
vate cause of action are;

B “[T]he beneficiary can be expect-
ed to be more aware than the govern-
ment of whether other entities may be
responsible to pay his expenses.

® [Wlithout the double damages,
the beneficiary might not be motivated
to take arms against a recalcitrant insur-

=

er because Medicare may have already'
paid the expenses and the beneflclary
would have nothing to gain by pursumg
the primary payer.

B With the private rightof action and
the double damages, the beneficiarycan:
pay back the government for its outlay,
and still have money left over to reward:
him for his efforts.” (If Medicare has:
paid $100,000, it gets $100,000, and ths:‘i
plaintiff gets $100,000.)

The 2003 amendments to the MMA,
found in Title III, were specifically env,@
acted to overturn court decisions that
limited the effectiveness of the MSP pri-
vate cause of action.* The amendmen
made it easier for injured Medicare ret
cipients to bring these private actiqnﬁ‘i
on Medicare’s behalf against an ex:
panded class of entitiesand 1nd1v1dual$ i
with insurance, and they clarified wher
such entities and individuals must pay
the Medicare beneficiary’s medicalex
penses. Three critical amendmentses&-
tablish that:

B All businesses, trades, and profesni
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Medicare. "

tlyallowed the private cause of ac-
0 proceed against insurers and
rentities, including employers,
deemed responsible for the
m’s injuries,
example, in O'Connor o, Mayor
ity Council of Baltimore, the plain-
John O’Connor, brought an MSp
e cause of action against his em-
Baltimore City,1 O’Connorsuf
om mesothelioma as resultof
Osure to asbestos while working
ity, and this illness caused him
ursubstantial medical bills,

\ sions are deemed to have insurance re.
. gardlessof whether they carry their own

B A judgmentor Payment—includ-
' inga settlement—conditioned on the
recipient’s tompromise, waiver, or re.
I lease of claims against the tortfeasor
b (whetheror notthere isadetermination
| oradmission of liability) demonstrates
' a plan’s responsibility to reimburse

- B Reimbursement to Medicare is no
longer tied to anticipation of prompt

This legislation expanded the possi-
le defendants for the private cause of
\2ction. Possible defendants now in-
iclude the tortfeasor (even if the tort
easor is a business, trade, or profession
Without insurance), the tortfeasor’s in-

that Medicare’s right of reim-
. ementapplies to almostall tort set
stments in which Medicare Payments
€been made on the tort Plaintiff’s

tion Commission found that his meso-
thelioma resulted from hisemploymen;
and ordered Baltimore City, which is
self-insured, to pay his related medjca]
bills. Despite this order, the city did not
Medicare paid

Pay O’Connor’s bills;
them.

O’Connorfiled 4 private cause of ac-
tion for double the amount that Medji-
care paid, and the city filed a motion to
dismiss, arguing that O’Connor diq not
have standing to file suit, The court de-
nied the motion ang explained that “the
MSPstatute’s citizen sujr Provision exists

Based onwhat the courtheld in this case,
the plaintiff in a similar situation could
file a private clajm against the health
plan on Medicare’s behalf,

Simi]ar]y, in Telecare Corp. v, Leaviy,
the U.S. Court of Appeals for the Fed-
eral Circuit held that Médicare can as.
sertits rights even againsg an employer
that sponsors or contributes to a group

‘health plan.” Becayse Medicare may as-
sertitsrightsagainstsuch employers, in-
Jured tort plaintiffs Presumably have the
right to pursue the MSP private cause
of action for doubje damages agains;

The private cause of action helps recoyer
conditional payments from primary payers,

éncourages private parties ¢ enforce Medicare’
rights, and saves money for the Medicare syste

toredress exactly this type of injury.”»
Another case, Brown v Thompson,
does not directly involve the private
cause of action, but it provides an ex-
cellent example of the cxpanded class
of entities that the MSP private cause
of action can be brought against, in
light of the 2003 amendments.'s Jean-
nette Brown, who was insured through
KaiserF. oundation Health Plan, wasad-
mitted to the hospital for 42 days with
a perforated colon, Brown filed suit
against Kaiser for medical malpractice,
alleging that the Kaiser doctors fajled
to promptly admit her (o the hospital.
Medicare paid the bills for her hospi-
talization. Brown and Kaisersettled the
lawsuit, and Medicare assertedalien to
recoverits payments,

Brown filed a declaratory Judgment
action, arguing that the Medicare lien
was invalid because, when Medicare
made the Payments, there was no ex-
pectation of pPrompt payment from
Kaiserand because Kaiserdid not qual-
ifyasa “primary plan.” The court held
that Medicare’s lien was valid and ex-
plained that the 2003 MMA amend-
ments clarify that Medicare’s right to
reimbursement is no; conditioned on
Promptpayment—and that Kajser qual-
ifies as a selfinsured primary plan,

s
m.

such entities,

Other cases decided since the 2003
amendments have held that the private
cause of action i notaquitamaction, so
itcanbe broughtonly by the person who
wasinjured and whose medical bills were
paid by Medicare. *Aquitamaction can
be brought by uninjured parties, pro-
vided they have paidsome of the injured
party’s medical bills related to the per-
sonalinjury.

A valuable tool
Lawyers Tepresenting tort victjms
should understand the MSP private
cause of action and consider how and
when to use it to advance theirclients’
interests. Before a case goes to trial,
lawyers need to considerwhether using
the threat of an MSp private cause of
action would increase the settlement
offer or bring a reluctant defendant 1o
the settlement table. Theyshould keep
in mind that the MSp private cause of
action can be brought as a separate
countin a personal injury lawsuit—or
it can be brought after obtaining a
Jjudgment against the defendants, The
ideal timing depends on the facts and
circumstances of the case.
Many adjusters, mediators, and even
defense attorneys do not understand the
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scope of exposure under the MSP pri-
vate cause of action. Plaintiff lawyers
must educate their adversariesabout the
double exposure and how the 2003
amendments to the MSP statute and
court cases expand the class of entities
with directexposure to damages beyond
the tortfeasor.

In fact, almost any public or private
entityand itsindividual employees, act-
ing in the scope of their employment,
can be sued under the MSP statute (to
the extent of their liability insurance
coverage) forall dcts of negligence that

letter can also bolster a bad-faith case in
the event that the insurance company
does not make a reasonable settlement
offerwithin policylimits and a verdictin
excess of the limits is obtained. In the
subsequent bad-faith lawsuit, the fact
that the adjuster or defense attorney
failed to consider the double damages
allotted to the MSP private cause of ac-
tion can serve as evidence that the in-
surance company did not properly eval-
uate the claim.

Medical malpractice cases. You
should consider filing an MSP claim in

The MSP private cause of action can be brought as
a separate count in a personal injury lawsuit—or

it can be brought after obtaining a judgment

result in medical expenses being paid
by Medicare. Entities with direct expo-
sure now include liability insurance
carriers, health insurance companies,
HMOs, nursing homes, third-party ad-
ministrators, and employers of Medi-
care beneficiaries.

Settlement negotiations. When writ-
ing a demand letter to the insurance
company or defense attorney, consider
including a citation to the MSP statute,
withan explanation thatthe defendant’s
medical economic loss exposure isactu-
ally double the amount of the medical
bills that Medicare paid."”

Insurers will not reserve for the MSP
claims unless the attorneys involved ed-
ucate them about the consequences of
not only losing the underlying action,
but also having to defend against a sec-
ond lawsuit for double damages con-
cerning the medical expenses. In certain
cases, this possibility alone will force the
insurance company to consider offering
the policy limits. Proper use of the MSP
private cause of action during settle-
ment negotiations with the insurance
company in a disputed liability case can
motivate the company to make a settle-
ment offer that it otherwise would be
unwilling to make,

Includingan MSP claim in a demand
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against the defendants.

any medical malpractice case in which
the injured person isa Medicare bene-
ficiary by the time averdictis rendered.
Because almost all nursing home pa-
tients are over 65, Medicare has a lien
on almost all tort recoveries resulting
from medical malpractice in nursing
homes.

When the nursing home and its in-
surance carrier fail to accept financial
responsibility for the injuries that their
negligentacts cause—and instead allow
Medicare to pay for the injured resi-
dent’s care—they deprive the plaintiff
of the compensation he or she is enti-
tled to. And they unknowingly expose
themselves to liability for double the
amount that Medicare paid for care
expenses,

For example, assume that a nursing
home patient develops stage I1I pres-
sure ulcers because the nursing staff
failed to follow well-established guide-
lines. Asaresult of the nursing home’s
negligence, the patient requires sever-
al surgical procedures and advanced
levels of care that would not have been
necessary but for the negligence. Medi-
care pays $100,000 in medical bills for
the surgical procedures, aftercare, and
rehabilitation.

The patient hires an attorney to pur-

sue the medical malpractice claim, The :
attorney sends a demand letter to the
nursing home and its insurance carrier,
The carrier denies the claim, al]eging;'
that the nursing home staff was notneg-.
ligent. The case proceeds to trial, and !
the juryfindsin the plaintiff’s favorand |
awards $750,000, including $100,000
for medical expenses relating to treat— '
ment of thehlcers. =
The patient could now brmgasecond 4
lawsuit against the nursing home andits | i
insurer for an additional $200,000—
double the amount of medical expen- )F
ses Medicare paid—under the MSP Act. !
Attorneys may want to reconsider nars-
ing home cases that they previously
would have rejected because of lack of!
noneconomicloss orlack of permanent
lI’l_JllI b 'f
Medical malpractice attorneys repri
resenting injured Medicare benefici-
aries need to understand this privat‘e."i
cause of action and use it effectively as;
anegotiating tool—and, if the case ul-*
timately goes to trial, asan opportumty ;
to obtain further compensation for the
client. In cases that go to verdict, attors|
neys should at least advise their clients‘.f
that an MSP private cause of action,
exists. '
General personal injury cases. The,
MSP Act’s private cause of action may,
help you pursue general personal injury.
cases as well. 1
For example: A 68-year-old man isin-
juredinanautomobile accidentand uns
dergoes numerous surgical procedures.
He then goes to a rehabilitation center;
for several months to recuperate, and he
learns how to take proper care of hisin-
juries, He incurs $250,000 in medical ex-
penses for the extended hospital stay,
surgeries, and rehabilitation. Medlcare‘
pays these bills.
The driver of the vehicle that struckx
your client has $1 million in liabilityins
surance coverage. (Some states havel
caps on noneconomic damages thatsﬁ
are far lower than these policy limits);;
The liability insurance carrier for i:hté‘i
defendant driver considers the state§!
cap on noneconomic damages and the
company’s potential exposure in the|
case, and itmakes an extremely lowset
tlement offer, reasoning that becausg!
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of the cap, any potential verdict will fall
within the $1 million policy limits. The
case goes to trial, and the verdict is
$915,000—more than the insurance
carrier had hoped to pay, but still with-
initsinsured’s policy limits. The insur-
ance company pays the verdict and as-
sumes that the matter is resolved.
After receiving this payment, the in-
jured man could then bring a second
cause of action under the MSP Act for
an additional $500,000 (double the
amount paid by Medicare) against the
tortfeasor and the liability insurance

Eleventh Circuit held that an alleged
tortfeasor’s responsibility for paying a
Medicare beneficiary’s medical costs
must be demonstrated before an MSP
private cause of action can correctlybe
brought.®

If you have obtained a judgment in
the underlying tort action or workers’
compensation case, the MSP private
cause of action has important advan-
tages over other remedies in state and
federal personal injury law. For in-
stance, based on the doctrine of offen-
sive collateral estoppel®™ when a mone-

Insurers will not reserve for MSP claims unless

attorneys educate them about the consequences of

losing the underlying action and having to defend
against a second lawsuit for double damages.

company. If the insurer had understood
its exposure under the MSP Actand tak-
en this secondary cause of action into
consideration before trial, it would have
had to make a more reasonable settle-
ment offer, because its actual exposure
($1.415 million) significantly exceedsits
insured’s policy limits.

Personal injury attorneys must make
insurance carriers aware of this second-
ary exposure and use this possibility to
increase the likelihood of obtaining a
fair settlement offer.

Other considerations

Since there is no separate statute of
limitationsfor bringing the MSP private
cause of action, lawyers should assume
that the forum state’s general statute of
limitations applies.” A word of caution,
however: If you bring an MSP private
cause of action in state courtalong with
the underlying tort claim, you will sub-
ject the lawsuit to removal to federal
court. Therefore, if you prefer to keep
your client’s case in state court, you
should wait umntil the underlying tort
claimis resolved before proceeding with
the MSP claim.

If you are considering using this
cause of action as a way to bolster your
client’s case, you should know that the
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tary judgmenthasbeen obtained in the
underlying tort action at trial, or if a
finding of compensabilityis made byan
administrative agency, the third-party
wrongdoer is barred from re-litigating
liability issues in any subsequent action
brought under the 2003 amendments.
However, a settlement payment proba-
bly does not mean that the underlying
action cannot be re-litigated. So if the
parties settle the case, the third-party
wrongdoer may be able to re-litigate lia-
bility issues in an MSP action, butif the
case is tried, he or she cannot.

Anotheradvantage is that the onlyis-
sues in the MSP action are the deter-
minations of whether Medicare paid
and whether appropriate reimburse-
ment was made by the primary plan.
Therefore, the MSP private cause of
action can most likely be resolved on
summary judgment without the need
for expensive expert testimony and a
jury trial,

Congressional action has strength-
ened the MSP private cause of action,
and personal injury lawyers should use
its double damages provision to benefit
their clients. Currently, 44 million ben-
eficiaries are enrolled in the Medicare
system. In the next two decades, it is es-
timated that an additional 80 million

baby boomers will become eligible for'
Medicare.” These numbers show how!
important the MSP private cause of ac-
tion can be to personal injury and work: |
ers’ compensation practitioners and!
their injured clients. N
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